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magine, if you will, that you are an Aboriginal woman living on a meserve in

Manitoba. You have three children, ages six, nine, and twelve. Your abusive
husband has left the reserve, as you have a restraining order against him, and the
courts have denied his requests for visitation rights with your children. Recently,
the Chief has fired you from your position as Band Manager. You suspect that
this is related to your troubles with your husband, as he and the Chief are broth-
ers. In response to being fired, you circulate a petition that urges the Chief to
resign and asks that an election be called. Your petition gains the support of not
only your family, but also that of other community members. The Chief retali-
ates by firing your family members from their jobs at the band gas bar. Next, your
family members are denied social assistance, are discriminated against in the al-
location of housing and educational supports for their children, and are asked to
leave the reserve. You and your family members are suffering because you dared
to challenge the authority of the Chief.'

The situation is clearly unfair and unjust. You think that your human rights
have been violated and that you should have a legal remedy to enforce those
rights. Sadly, you do not. Various laws combine such that you cannot bring a
claim of political discrimination against the Chief. Despite the provisions of in-
ternational law, there is no tribunal which can address this claim, because you
are an “Indian” as defined by the Indian Act. 2 I was the Minister of Northern
Affairs responsible for Native Affairs amongst other portfolios concurrently from
January 1997 to October 1999. As a lawyer since then [ have represented vulnerable

The author was the Minister of Northern Affairs responsible for Native Affairs amongst
other portfolios concurrently from January 1997 to October 1999. As a lawyer since then
he has represented vulnerable Indians as defined by the Indian Act who have been mis-
treated by Band leadership and other power wielders abusing their powers and influence. I
also taught Aborginal People and the Law at the University of Winnipeg as a sessional lec-
turer 2000/2001.

David G. Newman, Q.C. “Women and First Nations' Governance” (Lecture, Provincial
Council of Women of Manitoba, Inc. 53 Annual General Meeting and Luncheon, 27 April
2002).
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Indians as defined by the Indian Act who have been mistreated by Band leader
ship and other power wielders abusing their powers and influence. ! also taught
Aboriginal People and the Law at the University of Winnipeg as a sessional lec-
turer 2000/2001.

I. AN INTRODUCTION TO THE CANADIAN HUMAN RIGHTS STATU-
TORY REGIME

In Canada, human rights are protected by both federal and provincial laws. As
the distribution of powers under the Constitution Act, 1867> does not grant exclu-
sive jurisdiction over human rights to either the federal or the provincial gov-
ernments, both levels of government have enacted legislation addressing the &
sue. Furthermore, violations of human rights may occur in areas that are specifi-
cally addressed in the distribution of powers under the Constitution. In such a
scenario, it is necessary to seek a remedy for the violation in a system governed by
the level of government which holds legislative power in the area where the viola-
tion occurred. These factors have combined to create the current system where
human rights are protected by both federal and provincial legislation.

The federal and provincial statutes collectively guarantee certain human
rights as against both governmental and non-governmental actors. At the federal
level, the Canadian Charter of Rights and Freedoms* and the Canadian Human Rights
Act protect human rights in areas that are under federal jurisdiction. The Charter
is perhaps the narrowest in its application, as it applies only to “government”, be

Indian Act, R.S.C. 1985, c. L5, 5. 2. Throughout this paper, the term “Indian” is used to re-
flect this meaning. As discussed herein, s. 67 of the Canadian Human Rights Act states, “Noth-
ing in this Act affects any provision of the Indian Act or any provision made under or pursu-
ant to that Act.” The issue of whether or not the concept of human rights should be “im-
posed” upon First Nations is a topic too vast for inclusion in this short paper, as it is tied to
issues of selfdetermination and self-government, among others. There is already a great deal
of literature on this subject: e.g. Menno Boldt and J.Anthony Long, “Tribal Philosophies and
the Canadian Charter of Rights and Freedoms” in Menno Boldt and ). Anthony Long, eds., The
Quest for Justice: Aboriginal Peoples and Aboriginal Rights (Toronto: University of Toronto Press,
1985); Kerry Wilkins, “But We Need the Eggs: The Royal Commission, the Charter of Rights
and the Inherent Right of Aboriginal Self-Government” (Winter, 1999) 49 U.T.L.J. 53;
James W. Zion, “‘North American Indian Perspectives of Human Rights” (Prepared for the
International Conference on Human Rights in Cross-Cultural Perspectives, University of
Saskatchewan, October 1989).

® Constitution Act, 1867 (U.K.), 30 & 31 Vicr,, .3, reprinted in R.S.C. 1985, App. 11, No. 5.

*  Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B
to the Canada Act 1982 (U.K\), 1982, c.11 [Charter}.

®  Canadian Human Rights Act, R.S.C. 1985, c. H-6 [CHRAI.
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it federal or provincial.* The CHRA is broader in its application,” applying to the
federal government and matters which are under federal jurisdiction. Such mat-
ters include private businesses that fall under the legislative power of the federal
government, and—most importantly, for the purposes of this paper—Indians and
lands reserved for Indians (by virtue of subsection 91(24) of the Constitution Act,
1867).8

Each province has enacted human rights legislation to address matters that
are within provincial jurisdiction. These areas include property and civil rightsd
and “generally all matters of a merely local or private nature.”™® Provincial human
rights codes have the widest application. They apply to all organizations, govern-
ments and agencies under the legislative power of each province."

11. THE ROLE OF THE CHARTER

1. Application to Chiefs and Band Councils

Whether the Charter applies to the actions of Indian bands is a complex ques-
tion. As summarized by B.W. Morse in his paper, “Twenty Years of Charter Pro-
tection: The Status of Aboriginal Peoples under the Canadian Charter of Rights
and Freedoms™:

Whereas there is sufficient litigation to conclude that the Charter applies to the Indian
Act and to First Nations when they ate carrying out functions under the Indian Act or a
federal program, it remains uncertain whether this section renders the Charter applicable
to First Nations when they exercise inherent and section 35 rights. It further remains to
be seen whether section 32 signifies that the Charter applies to self-government agree
ments that are silent on this point but ratified by federal and provincial/territorial m-

Supra note 4, s. 32(1), which states:

This Charter applies

(a) to the Parliament and government of Canada in respect of all matters within the
authority of Parliament including all matters relating to the Yukon Territory and
Northwest Territories; and

(b) to the legislature and government of each province in respect of all matters
within the authority of the legislature of each province.

Supra note 5, 5. 66.
Supra note 3, 5. 91(24).
* Ibid. s. 92(13).
0 Ibid 5. 92(16).

The Canadian Human Rights Act Review Panel, Promoting Equality: A New Vision (Ottawa:
Department of Justice, 2000) at 5.
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plementing legislation. The interrelationship between sections 25 and 32 is also wn-
known. !

The Royal Commission on Aboriginal Peoples was of the view that the Charter
applied to Aboriginal governments and their relationship with individuals within
their jurisdiction, subject to a flexible interpretation of s. 25."> However, this ap-
proach was not reflected in early case law. As Morse noted:

The lack of success which band members have had in utilizing the Charter to challenge

First Nation laws from within could become troubling if it implies an unwillingness on

the part of the Canadian judiciary to scrutinize First Nations' policies and legislation at

all, particularly in the absence of an alternative fora in which to do so, rather than ema-
nating from an appropriate policy of deference to local decision-making. !

However, recent case law suggests that this restrictive interpretation of the Char-
ter's sphere of influence is changing. For instance, in a recent decision of the Al-
berta Court of Queen's Bench, the Court held that “[t]he Charter should apply to
any decision or by-law or action the Band Council or the Band makes under the
authority of the Indian Act because the Band is using its statutory authority to
regulate the life of its members.”'” The continued development of Charter juris-
prudence in this direction may assist with the protection of human rights on re-
serves. However, there remains a need in the meantime to amend the CHRA so
no obstacles prevent Indians from objecting to human rights viclations before a
human rights tribunal, in the same manner as all Canadians.

2. Political Belief as an Analogous Ground of Discrimination Un-

der the Charter

The phrase “analogous grounds” is used in relation to s. 15 of the Charter, which
enumerates a number of prohibited grounds of discrimination. “Political belief”
is not one of the grounds enumerated in s. 15. However, since the Supreme
Court of Canada’s decision in the Andrews case, it has been accepted that the

Bradford W. Morse, “Twenty Years of Charter Protection: The Status of Aboriginal Peoples
Under the Canadian Charter of Rights and Freedoms” (2002) 21 Windsor Y.B. Access Just. 385
at 422.

Canada, Report of the Royal Commission on Aboriginal Peoples: Restructuring the Relationship, vol.
2 (Otrawa: Supply and Services Canada, 1996) at 234.

Supra note 12 at 429.

5 Horse Lake First Nation v. Horseman (2003), 223 D.L.R. (4®) 184 at para. 29 (Alta. Q.B.).
Other cases which have addressed the issue of the Charter's application to Chiefs and Band
Councils include Scrimbitt v. Sakimay Indian Band Council, [2000] 1 F.C. 513 (T.D.) and Can-
ada (Human Rights Commission) v. Gordon Band Council (2000), 190 D.L.R. (4cth) 418 (F.C.A.).
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grounds listed are not exhaustive, and grounds analogous to those enumerated
may be considered as potential bases for discrimination.'®

It might be suggested that if political belief was accepted as an analogous
ground under the Charter, then, by logical extension, it should be considered an
analogous ground under the CHRA. While the simplicity of this argument is at-
tractive (in that it would not require a legislative amendment in order to achieve
the end goal of Indian equality), it is uncertain whether it would truly be effec-
tive.

The first issue to address is whether or not political belief is accepted by the
courts as an analogous ground under the Charter. In the recent case of Condon v.
Prince Edward Island, the court accepted that political belief should be recognized
as an analogous ground, as it was directly related to other Charter-protected val-
ues.'” However, the binding and persuasive effects of this judgment may be lim-
ited, given that it is only a trial court decision. For the purposes of s. 15 of the
Charter, the issue of whether political belief constitutes an analogous ground for
discriminatory conduct remains unclear.'®

The next issue to be addressed is whether or not the principle of “analogous
grounds” applies to the grounds of discrimination enumerated in the CHRA.
Based on a review of the jurisprudence, it would appear that the courts are will-
ing to read analogous grounds into the CHRA in certain circumstances. ' How-
ever, this willingness must be examined in light of the Supreme Court of Can-
ada’s comments in Mossop, wherein the Court found that Parliament had not
included sexual orientation in its amendments to the CHRA and, accordingly,
Parliament’s clear intention was not to extend protection from discrimination on
that basis. As Chief Justice Lamer opined,

[Albsent a Charter challenge, the Charter cannot be used as an interpretative tool to de-
feat the purpose of the legislation or to give the kgislation an effect Parliament clearly
intended it not to have.?

Law Society British Columbia v Andrews, {1989} 1 S.C.R. 143.
[2002] P.E.L]. No. 56 (S.C.T.D.) [Condon].

For instance, the case of Jazairi v. Ontario (Human Rights Commission) (1999), 175 D.L.R. (4th)
302 (Ont. C.A)) may be read as standing for the proposition that the omission of political
belief from human rights legislation does not constitute discrimination under s. 15 of the
Charter. However, this view of the case was rejected in Condon, ibid.

For instance, in the case of Arnold v. Canada (Human Rights Commission), [1997} 1 F.C. 582
(T.D.), the Court found that learning disabilities were analogous to the enumerated ground
of “disability” under the CHRA.

2 Canada (Attorney General) v. Mossop, [1993] 1 S.C.R. 554 at 582.
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However, as held by the Ontario Court of Appeal in the Haig case, if a human
rights statute does not protect against discrimination on an analogous Charter
ground, it may be found to be unconstitutional,”’

This conflicting jurisprudence makes it doubtful that if political belief is ac-
cepted as an analogous ground under the Charter, it will also be an analogous
ground under the CHRA. Again, one comes to the conclusion that the only cer-
tain and timely course for remedying the present injustice facing Indians in Can-
ada is formally amending the CHRA.

3. Effect of Section 25 of the Charter
As stated by Professor Hogg, s. 25 “is an interpretive provision, included to make
clear that the Charter is not to be construed as derogating from ‘any aboriginal,
treaty or other rights or freedoms that pertain to the aboriginal peoples of Can-
ada.””* Professor Hogg's view of s. 25 as a shield is virtually universally accepted
by Canadian courts.”’ As noted by B. Morse, despite this nearly blanket recogni-
tion of the nature of s. 25, the jurisprudence surrounding s. 25 has been fairly
limited.** He states:

Many cases have tried to utilize section 25 as a source of a substantive right or to invoke

it where no Charter scrutiny was being contemplated; however, despite the paucity of

cases which have undertaken to consider its purpose, we know that this is not the
proper use of section 25.%

It is notable, however, that because s. 25 shields Aboriginal rights from being
adversely affected by other Charter rights, it can only be invoked as a defence if a
Charter violation is found. The section cannot be used as a shield from contra-
ventions of other laws, such as the CHRA.? The section should therefore not be
construed as gving decisions of Chiefs and Band Councils general immunity
from human rights review.

21 Haigv. Canada (1992), 9 O.R. (3d) 495.

2 Perer W. Hogg, Constitutional Law of Canada, Student Edition (Scarborough: Carswell, 2005)

at 650.

B See, for instance, R. v. Steinhauer (1985), 63 A.R. 381 (Q.B.;; R v. Augustine and Augustine

(1986), 35 D.L.R. (4™ 237 (N.B.C.A); R. v. Nicholas (1988), 91 N.B.R. (2d) 284 (Q.B.);
Shubenacadie Indian Band v. Canada (Human Rights Commission) (1997), 154 D.L.R. (4*) 344
(F.C.T.D.) [Shubenacadie]l. In Campbell v. British Columbia (Attorney General) (2000), 98
A.C.W.S. (3d) 252 (B.C.S.C.), it was held that the purpose of this section is to shield the d&
tinctive position of aboriginal peoples in Canada from erosion or undermining by other
provisions of the Charter.

24 Supra note 12.

5 Ibid. ar 421.

2 Shubenacadie, supra note 23 at para. 44.
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II1. HUMAN RIGHTS GUARANTEED BY INTERNATIONAL LAW

The United Nations Universal Declaration of Human Rights (UN UDHR) provides
that everyone is entitled to certain fundamental human rights without distinc
tion on any ground, including political opinion.?” Article 7 of the UN UDHR
provides that:

All are equal before the law and are entitled without any discrimination to equal protec-

tion of the law. All are entitled to equal protection against any discrimination in vioh-

tion of this Declaration and against any incitement to such discrimination.*
Article 8 ensures that everyone “has a right to an effective remedy by the compe-
tent national tribunals for acts violating the fundamental rights granted him by -
the constitution or by law.”™

While the UN UDHR has not formally been imported into Canadian domes-
tic law, it has been accepted as an aid to interpretation of Canadian human
rights legislation on numerous occasions.’® As noted by the Supreme Court of
Canada, “[T]he values reflected in international human rights law may help in-
form the contextual approach to statutory interpretation and judicial review.”'

IV. INCONGRUITY BETWEEN INTERNATIONAL AND CANADIAN HU-
MAN RIGHTS PROTECTIONS

Although the UN UDHR guarantees certain fundamental rights without distinc-
tion on the basis of political opinion, the CHRA does not include political opin-
jon or political belief as a prohibited ground of discrimination.” This paper will

' Universal Declaration of Human Rights, GA Res. 217(IIT) UN GAOR, 3d Sess., Supp. No. 13,

UN Doc. A/810 (1948) [UN UDHR]. Article 2 of the UN UDHR provides in part, “Everyone
is entitled to all the rights and freedoms set forth in this Declaration, without distinction of
any kind, such as race, colour, language, religion, political or other opinion, national or so-
cial status, property, birth or other status.”

B Ibid. at Article 7.

® Ibid. at Article 8.

® William A. Schabas, “Canada and the Adoption of the Universal Declaration of Human

Rights” (1998) 43 McGill L.J. 403. The author notes, in para. 2, that the UN UDHR has
been cited by Canadian courts “in no fewer than 135 reported judicial decisions” and by the
Supreme Court of Canada on at least 16 occasions.

31 Baker v. Canada (Minister of Citizenship and Immigration), {1999] 2 S.C.R. 817 at para. 70.

These sentiments have been echoed by the Supreme Court of Canada in the recent cases of
R. v. Sharpe, [2001] 1 S.C.R. 45 at paras. 175-78 and R. v. Advance Cutting & Coring Lid.,
[2001] 3 S.C.R. 209 at paras. 12-14.

3 Supra note 5, s. 3(1), which states:
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suggest that political opinion and political belief should be included as a prohib-
ited ground of discrimination in the CHRA. In making this suggestion, this pa-
per will examine how the @sence of political discrimination as a prohibited
ground of discrimination under the CHRA combines with s. 67 of the CHRA to
deny Indians the rights held by non-Indians. The historical context surrounding
the omission of political belief from the prohibited grounds of discrimination
contained in the CHRA will also be examined. Finally, it will be suggested that
the policy reasons behind this omission may still be met if political opinion or
political belief is included as a prohibited ground of discrimination under the
Act.

V. A COMPARISON WITH PROVINCIAL HUMAN RIGHTS CODES

The omission of political discrimination as a prohibited ground of discrimina-
tion in the CHRA is in contrast with the majority of the provincial human rights
codes. The codes of seven provinces and two territories include political dis-
crimination as a prohibited form of discrimination.” These statutes do not pro-
vide definitions of the terms “political belief”, “political association”, “political
affiliation”, “political convictions”, or “political activity”, with the exception of
the Human Rights Act (Prince Edward Island), which defines “political belief” to
mean belief in the tenets of a political party as evidenced by membership, contri-
bution or open and active participation in the party.*

Disparities between the prohibited grounds of discrimination of provincial
human rights codes and the CHRA deny Indians rights that are held by non-
Indians. For example, if a person in Manitoba who is not an Indian is discrimi-
nated against on the basis of political activity in the provision of social assistance,
he or she would be able to file a complaint under the Human Rights Code (Mani-

For all purposes of this Act, the prohibited grounds of discrimination are race,
national or ethnic origin, colour, religion, age, sex, sexual orientation, marital
status, family status, disability and conviction for which a pardon has been granted.

3 Ofthe provincial human rights codes, “political belief” is protected under the Human Rights

Code, R.S.B.C. 1996, c. 210 at ss. 11, 13 and 14 and the Human Rights Act, R.S.P.E.I. 1988,
c. H12, s. 1(1)(d). “Political belief” and “political association” are protected under the Hu-
man Rights Act, SN.W.T. 2002, c. 18, s. 5. “Political belief, affiliation or activity” are pro-
tected under the Human Rights Act, R.S.N.S. 1989, c. 214, 5. 5(1)(u). “Political belief”, “po-
litical association” and “political activity” are protected under the Human Rights Code, S.M.
1987-88, c. 45, s. 9(2)(k), and the Human Rights Act, R.S.Y. 2002, c. 116, s. 7(j). “Political be-
lief or activity” are protected under the Human Rights Act, R.S.N.B. 1973, c. H-11 at ss. 3-7.
“Political convictions” are protected under the Quebec Charter of Rights and Freedoms, R.S.Q.,
c. 12, 5. 10, and “political opinion” is protected under the Human Rights Code, R.S.N.L.
1990, c. H-14 at ss .6-9, 12 and 14.

3% Human Rights Act, R.S.P.E.L. 1988, c. H-12, 5. 1(1}(m).
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toba).”> However, a complaint could not be filed under the Human Rights Code
(Manitoba), by an Indian who has been denied social assistance by their Band
Council because of discrimination on the basis of political activity. Instead, the
CHRA would be the applicable legislation. The actions of the Band Council
would be exempt from the provisions of the CHRA insofar as they occurred un-
der the Indian Act.

Even if the actions did not fall under the Indian Act, or if the Indian Act be-
comes subject to the provisions of the CHRA,® a remedy under the Act would
not be available, as political discrimination is not one of the enumerated grounds
under the Act. Accordingly, the provisions of the Constitution Act, 1867 and the
CHRA combine so that in the above eample, an Indian would not have the
same rights and remedies as a non-Indian. This is inconsistent with Article 8 of
the UN UDHR, which provides that everyone is entitled to an effective remedy
for violations of fundamental human rights. Furthermore, it conflicts with the
principles of equality which Canadian human rights legislation attempts to up-
hold.

V1. A BRIEF HISTORICAL REVIEW

In 1999, the CHRA Review Panel (the Panel) considered whether the CHRA
should be amended to include protection for political discrimination. The Panel
was established with a mandate to complete the first comprehensive review of the
Act since it was passed in 1977.>" The Panel was to review the Act to ensure that
it “kept current with human rights and equality principles”. *® Public consultation
was part of the review process, as the Panel participated in round table discus
sions and meetings with employers, service providers, labour organizations, hu-
man rights groups, non-governmental organizations and members of the public.”’

In its report, the Panel concluded that it was not necessary for the CHRA to
be amended to prohibit discrimination on the basis of “political belief” or “po-

3 Human Rights Code, S.M. 1987-88, c. 45.

S| C-1, First Nations Governance Act, 2d. Sess., 37th Parl., 2002, proposed the removal of the

exemption contained in s. 67 of the CHRA. This proposed repeal of s. 67 was abandoned in
January 2002 when the Federal Government, under a new Prime Minister, chose to with-
draw the Bill. The opportunity to repeal s. 67 and add the ground of political discrimination
therefore remains open.

37 Supra note 11 at 3.

3% Ihid.

¥ Ihid A summary of the discussions relating to the repeal of 5. 67 of the CHRA and the exten-

sion of the CHRA to address political discrimination are provided as an appendix to this pa-
per.
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litical opinion”. The Panel found that discrimination on the basis of political
belief or political opinion was not widespread, and that the few cases that were
advanced on this ground under the provincial legislation primarily addressed the
issue of political patronage.*®

The Panel’s finding that political discrimination was not widespread seems to
be at odds with the comments recorded in the summaries of the round table dis-
cussions. While the Panel noted that the UN UDHR prohibits distinction on the
basis of political opinion, the consultation process “did not reveal that there was
widespread discrimination on this ground on the national scale”.*' The Panel
further found that its msearch and consultations “revealed no evidence that
there is widespread systemic discrimination on the ground of political kelief or
that this ground is related to patterns of persistent disadvantage”.*” This seems to
conflict with the summaries of the round table discussions and the comments
regarding the proposal to remove the exemption of the Indian Act from the pro-
visions of the CHRA. ¥

As part of its consultation process in 1999, the Panel heard submissions on
whether the current exemption of the Indian Act from the provisions of the
CHRA ought to be maintained. Section 67 of the CHRA provides that the provi-
sions of the CHRA do not affect any provision of the Indian Act or any provision
made under or pursuant to the Indian Act.** The summaries of the roundtable
discussions contain comments that address the specific issue of the exemption of
the Indian Act, in addition to demonstrating that widespread discrimination on
the basis of political opinion or political belief is occurring in reserve communi-
ties. Participants expressed that “there are many injustices on reserves regarding
band elections, housing and financial assistance”,* and that “aboriginal women
are worried that their human rights might be violated by aboriginal govern-
ments”.* Participants stated that “Band Councils are seen as not taking human

0 Ibid. at 102.
0 Tbid.

Ibid.

43 . . . . .
Summaries of the roundtable discussions were obtained online:

<http://www.canada.justice.gc.ca./chra/en/summary.html>.

“ Supra note 5, s. 67.

* Department of Justice, “Summary of Non-Governmental Organizations Roundtable held at

Edmonton, Alberta, October 27 and 28, 1999”. Summary online:
<http://www.canada.justice.gc.ca/chra/en/ngort1l.html>.

48 Department of Justice, “Summary of Non-Governmental Organizations Roundrable held at

Montreal, Quebec, September 30 and October 1, 1999”. Summary online:
<http://www.canada.justice.gc.ca/chra/en/ngort3.html>.
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rights into account”™ and that “Aboriginal communities are not given the same
opportunity as other Canadians in general to get to the same level with regards
to human rights issues”. *® Concern was also expressed for off-reserve Aboriginal
women and their children, as a comment was made that “if they fall under [the]
Indian Act then [they have] no human rights protection”.*

In the Report, the Panel neglected to comment on these issues in their dis-
cussion of the proposed inclusion of political opinion or political belief® At the
public consultations, members of Aboriginal communities spoke about human
rights violations committed by their governments and their lack of a remedy for
these violations under the CHRA. The comments demonstrated that the distri-
bution of legislative authority provided by the Constitution Act, 1867, the exemp-
tion of the Indian Act from the provisions of the CHRA, and the omission of po-
litical discrimination as a prohibited ground of discrimination under the Act
have combined to deny Indians the same rights as those that are held by non-
Indians. Under the Constitution Act, 1867, the federal government has legislative
authority over “Indians and Lands reserved for Indians”.’' The provincial gov-
ernments have legislative authority over property and civil rights, matters of a
merely local or private nature, and education.”” The protections offered by the
CHRA are not available where the Indian Act applies. The result of these provi-
sions is that non-Indians have rights and are offered remedies not extended to
Indians.

The drafters of the CHRA did not foresee how the Act might create a mecha-
nism through which Indians could hold their governments accountable for the
provision of services. In 1966, the federal government published A Survey of the

4 Department of Justice, “Summary on the Federal Government Departments Roundtable

held at Ottawa, Ontario on November 24, 1999”. Summary online:
<http://www.canada.justice.gc.ca/chra/en/rtnov24.hemb>.

% Ibid.

9 Department of Justice, “Summary of the NonGovernmental Organizations Roundtable held

at Halifax, Nova Scotia on September 28 and 29, 1999”. Summary online:
<http://www.justice.gc.ca./chra/en/ngort2. heml>.

%% The Panel did, however, recommend that s. 67 be repealed, and a special interpretative pro-

«  vision be incorporated in the CHRA. This would ensure that Aboriginal community needs
and aspirations are taken into account in interpreting the rights and defences in the CHRA,
especially in cases involving employment and services provided by Aboriginal governmental
organizations: “Such a provision would ensure an appropriate balance between individual
rights and Aboriginal community interests.” Supra note 11 at 132.

S Supra note 3, 5. 91(24).
t

52 Supra note 3, ss. 92(13), 92(16) and 93.
\
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Contemporary Indians of Canada: Economic, Political, Educational Needs and Policies>
In this report, the federal government described the challenges faced by Band
Councils in the provision of services, stating:

There will be the typical problem faced by all political systems of justifying a particular
pattern of distribution of the benefits of public activity among reserve residents. This
problem may, indeed, be exacerbated by the smallness of the community, the tight per-
sonal and kinship ties among its members, and the assumed equality of interest of all
members in band assets, especially funds.*

As the report noted, all governments face challenges in distributing public
benefits. Implicitly, all citizens face the risk that government will distribute public
benefits in a manner that infringes on their human rights. This risk is particu-
larly great in reserve communities, where the Chief and Band Council hold tre-
mendous power over residents. The Chief and Band Council supervise the pro-
vision of education, housing, health care and social assistance in reserve commu-
nities. Band governments and band businesses controlled by those governments
have employees who may be discriminated against on political grounds. The de-
nial of these benefits on the basis of any prohibited ground has a severe impact
upon residents. The right to share in these benefits is an important one; how-
ever, these rights have only limited protections. Although Indians may be denied
benefits on the basis of political belief, association or activity, they are unable to
make a claim against their government under the CHRA on the basis of dis-
crimination on this ground. Unfortunately, the drafters of the CHRA did not
create a mechanism whereby Indians could hold their government or Indian em-
ployers accountable where such discrimination has occurred.

VII. A CRITICAL EXAMINATION OF THE HISTORICAL RECORD—
NATIONAL SECURITY CONCERNS

It is superficial to suggest that the drafters of the CHRA failed to include political
belief and political opinion as a prohibited ground of discrimination simply as
an omission. Instead, it is important to look at the historical context in which
the Act was drafted. In doing so, we can examine whether the policy reasons for
not including political discrimination still exist, and if they do, determine if
there are any ways in which these concerns could be met while including political
discrimination as a prohibited ground.

The historical record suggests that political discrimination was not included
in the CHRA for reasons of national security. When the CHRA was before the

3 HB. Hawthorn, ed., A Survey of the Contemporary Indians of Canada: Economic, Political, Educa-

tional Needs and Policies (Ottawa: Indian Affairs Branch, 1967). Online summary:
<http://www.ainc-inac.gc.ca/pr/pub/srvy/sci_e.heml>.

5% Ibid. vol. 1 at 274.
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Standing Committee on Justice and Legal Affairs, there was some discussion of
whether “political affiliation” should be included as a prohibited ground of dis-
crimination under the Act. At the Committee level, Minister of Justice Ron Bas-
ford convinced several members that “including ‘political affiliation” would over-
ride policy regarding the right of public servants to participate in the political
process as expressed in the Public Service Staff Relations Act and could override
federal national security policy”.”® Furthermore, in a letter to the British Colum-
bia Civil Liberties Association dated 31 August 1977, Basford wrote:

Including political belief would also raise security problems when applied to employ-
ment within the public service. It is my view that this question should be dealt with in
the context of security considerations and legislation before action is taken to include it
as a ground in an antidiscrimination code.®

These comments demonstrate that although the federal government considered
including political affiliation and political belief as prohibited grounds under the
CHRA, concerns over security prevented the inclusion of these grounds.

Concerns over national security need not prevent the inclusion of political
opinion or political belief as a prohibited ground of discrimination under the
CHRA. Indeed, the Act contains provisions that would allow national security
concerns to be met despite the inclusion of political opinion or belief as a pro-
hibited ground of discrimination. In paragraph 15(1)(a), the Act provides an ex-
ception where a “refusal, exclusion, expulsion, suspension, limitation, specifica-
tion or preference in relation to any employment” is not a discriminatory prac-
tice if such treatment is a bona fide occupational requirement.’’ While the phrase
“bona fide occupational requirement” is not defined in the Act, case law has de-
termined that the treatment in question is not a discriminatory practice where it
is reasonably necessary and bona fide in the circumstances.’® National security
concerns could therefore be met by occupational requirements that are necessary
and bona fide. In its present form, the Act supposedly addresses this policy con-
cern while also denying Indians the right to advance claims of political discrimi-
nation against their governments. This unintended effect need not continue, as
the Act provides mechanisms by which national security concerns may be met
despite the inclusion of political opinion or political belief as prohibited grounds
of discrimination.

% Gordon H.A. MacKintosh, The Development of the Canadian Human Rights Act: A Case Study of
the Legislative Process, (M.A. Thesis, University of Manitoba, 1982) [unpublished] at 125.

56 Letter from The Honourable Ron Basford, Minister of Justice, (31 August 1977). Online

summary: <http://www.bccla.org/positions/discrim/77chra.heml>.

57 Supra note 5, s. 15(1)(a).

8 Shirish P. Chotalia, The 1999 Annotated Canadian Human Rights Act (Scarborough: Carswell,
1999) at 57.
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VIII. DRAFTING AN APPROPRIATE SOLUTION

Careful drafting is required to include political discrimination—including belief,
association and activity—as a prohibited ground of discrimination under the
CHRA. The term or phrase used to express the prohibited ground of discrimina-
tion would have to be broad enough to include political discrimination outside
the party system. The definition contained in the Human Rights Act (Prince Ed-
ward Island) would be too narrow, as the definition centres around membership,
contribution or participation in a political party.”® This definition is unhelpful in
the context of the politics of Chiefs and Band Councils in reserve communities.
The prohibitions contained in the Manitoba,® the Northwest Territories' and
Yukon®” statutes may be most helpful, as “political belief”, “political association”
and “political activity” are broad protections that could cover a wide range of
situations where discrimination has occurred. Careful drafting must ensure that
the wording is broad enough so that Indians are able to hold their governments
accountable in the provision of services and employment.

IX. CONCLUSION

The CHRA should be amended to include political discrimination as a prohib-
ited ground of discrimination under the Act at the same time s. 67 is repealed.
Without such an amendment, the political rights of non-Indians are better pro-
tected than the political rights of Indians. This disparity will continue until po-
litical discrimination is included as a prohibited ground of discrimination under
the CHRA. While concerns for national security prevented the inclusion of this
ground as a prohibited ground of discrimination when the CHRA was first en-
acted, this concern need not prevent its inclusion today. The Act contains provi-
sions whereby bona fide occupational requirements relating to political discrimi-
nation would not be objectionable as a discriminatory practice. The proposed
amendment would ensure that the CHRA is in compliance with the UN UDHR,
as Indians would be entitled to fundamental human rights without discrimina-
tion because of political belief, association, or activity. Furthermore, the pro-
posed amendment would ensure that Indians would have the right to an effective
remedy by a competent tribunal for acts that violated their fundamental human
rights.

59 Supra note 34.

0 Supra note 35, s. 9(2)(L).
Human Rights Act, S.N.W.T. 2002, .18, 5. 5.

Human Rights Act, R.S.Y. 2002, c. 116, 5. 7(j).



APPENDIX A

Summary of Roundtable Discussions®

A. Repeal of Section 67

1. Non-Governmental Organizations Roundtable (Halifax, NS—28 and 29 Sep-

tember 1999)

= Concerns expressed for offreserve aboriginal women and their children—if
they fall under Indian Act then no human rights protection

* Aboriginal bands not forthcoming with fair and equitable human rights poli-
cies

® Section 67 should be taken out (two organizations suggested this explicitly)

= However, there was a concern expressed with maintaining more government
authority over Aboriginal peoples

2. Non-Governmental Organizations Roundtable (Montréal, QC—30 Septem-

ber and 1 October 1999)

= Some groups felt that section 67 has a place and should remain—let aboriginal
groups sort out their human rights plans along with selfgovernment—part of
the true notion of self-determination

* One group said that while they support aboriginal self-determination—
aboriginal women are worried that their human rights might be violated by
aboriginal governments

® Concerns with who will be considered Band members—e.g., grandchildren

= Feel there is a need to have the CHRA to turn to for assistance in the mean-
time

= Aboriginal traditional collective values are in conflict with the principle of pro-
tecting individual rights

3. Non-Governmental Organizations Roundtable (Ottawa, ON—=18 and 19 Oc-

tober 1999)

= Social condition is a big concern for Aboriginal communities. If you have low
marketable skills or are on social assistance, you face discrimination. Further-
more, CHRA application on reserve is limited.

= Section 6(2) of the Indian Act; Bill C49 (land management legislation); Abo-
riginal women do not have matrimonial property rights in this country; small

63 This summary of the CHRA Review Panel's Round Table Discussions was compied from the
summaries available online at <http://www.canada.justice.gc.ca./chra/en/summary.html>.
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sample of the way Native Canadian women have suffered. You cannot leave a
void for aboriginal women—there have to be negotiations with native women.

» Aboriginal women’s cases are not accepted as test cases under Charter chal-
lenges funding—they are not accepted anywhere. New self-government legisla-
tion does not consider rights of Native women and children.

* The CHRA does not apply to those subject to the Indian Act—why? Universal-
ity of human rights. Put the emphasis on good protection.

* International covenants have been signed making promises that are not being
kept. Make amendments keeping international principles in mind.

4. Non-Governmental Organizations Roundtable (Vancouver, BC-25 and 26

October 1999)

* Many participants supported the removal of section 67

= A few participants felt that while section 67 should be of the utmost concern,
the Review should not be restricted to that. The Indian Act and related docu-
ments such as Bill C31 need review as well.

» Concern was expressed that the government’s focus always seems to be on re-
serve Indians, not offreserve

® ]t was stated that the Assembly of First Nations should not be seen by the gov-
ernment as the voice for all Aboriginal people

® A participant suggested that reserve Indians need to have an Aboriginal an-
budsperson. It was further suggested that Aboriginal people have no faith to
bring complaints to the CHRC because of the exemptions.

5. Non-Governmental Organizations Roundtable (Edmonton, AB—27 and 28

October 1999)

* One participant felt that the Review Panel could make one of three recom-
mendations with respect to this section: 1) leave this section alone; 2) delete
section 67 with nothing to replace it; and 3) replace it with something new
which reflects twenty-first century realities, particularly the rights of individual
Indians vis-avis Métis and Native collectives. Replace section 67 with some-
thing more palatable—an Aboriginal Bill of Rights, to be implemented by the
CHRC. Another participant suggested designing a “free-standing Aboriginal
Human Rights Code”.

* A few participants expressed that there are many injustices on reserves regard-
ing band elections, housing and financial assistance, and those injustices relate
to Bill C31. Courts can'’t really help—slow and expensive, and only help on a
case-by-case basis. The Indian Act exception section 67 denies the CHRC juris
diction, therefore they can’t help; this exception must be repealed.

® One participant pointed out that when the CHRC talks about Aboriginal peo-
ple they talk about registered Indian people. They never mention Métis or
Inuit. That is a mistake that has been brought to their attention over and over
again.
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= The classification of people in sections 6.1 and 6.2 of the Indian Act were iden-
tified as being unfair and perpetuating inequalities

®» It was felt that there is a need to humanize and “aboriginalize” the CHRC so
that Aboriginal peoples can feel that their human rights can be addressed.
Some First Nations and bands have used section 67 as a smokescreen.

® One participant pointed out that supposed tepresentatives on band councils
are not accountable

6. Federal Government Departments Roundtable (Ottawa, ON—24 November

1999)

* One representative stated that from what they have been hearing, lifting the

exception would be seen as positive

Want to address the issue that band councils are seen as not taking human

rights into account—when in fact they are bound by the Charter—this is often a

more difficult process and non-individualized but it does provide a remedy.

Currently about 100 Charter cases are active.

Concern that Aboriginal communities are not given the same opportunity as

other Canadians in general to get to the same level with regards to human

rights issues

» Also concern that lifting the exception could mean an influx of complaints,

Aboriginal people, the department and the Commission need to be aware of

this

If the exception were lifted it might also put pressure on to change the Indian

Act

Another difficulty is the balancing of individual vs. collective rights—this issue

with regards to Aboriginal people is not yet clear in law

= Many questions need to be worked out with regards to Aboriginal self gov-
ernment: e.g., which laws will prevail? Who would manage and enforce human
rights laws? Would these laws address the needs? Would appropriate resources
be available?

* One suggestion is to have input from Aboriginal communities but stay with
the CHR Commission—perhaps with a separate Aboriginal section with Abo-
riginal Commissioners, increased training, etc. Also, if the Act were amended
there may be a need for new grounds of discrimination, training of Commis-
sioners and investigators regarding Aboriginal law, training in conciliation and
medication techniques—there may also be a need to ensure that Aboriginal
communities still have the right to develop programs etc. for their own popula-
tions—need for resources to do all this.

» There is a need for transition time when a new Aboriginal government is en-
acted—people want a stable government—and there are concerns that the new
government will be challenged from day one—thus, not allowing time to de-
velop stability

* Any government needs time to grow into the objectives it has set for itself
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= Representatives pointed out the many cases pending with the department re.
membership claims etc. but it is an issue for the broader Canadian society—it
was noted that the exception affects all kinds of cases

* There are examples where self-government agreements have enabled Aborigi-
nal communities to start dealing with these complex issues—for example, the
Nisga’a agreement has created a good balance

B. Political Discrimination

1. Employers and Service Providers Roundtable (Ottawa, ON—16 September

1999)

* One organization stated concern that this ground might create a defence for
hate groups, and questioned whether there is a need for such a ground. This
theme of ensuring there is a demonstrated need for change in a given area
emerged numerous times during the Round Table.

* The panel was urged in the context of various issues to consider the conse-
quences or “fallout” when recommending making changes to this or any other
area. A panel member asked the participants to address in their submissions
the issue of whether political belief should or could impinge on a complainant
adversely.

2. Labour Organizations Roundtable (Ottawa, ON~13 October 1999)

» Some difference of opinion regarding inclusion of political affiliation/belief

3. Non-Governmental Organizations Roundtable (Edmonton, AB—27 and 28

October 1999)

» Many felt that civil and political rights are being violated as well as social and
economic rights

4. Federal Government Departments Roundtable (Ottawa, ON—24 November
1999)

» No comments were made on this issue



